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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In reI )
)

GAP BROADCASTING COMPANY, INC. )
)
)
)

Licensee of FM Radio Station )
WHCN, New York, New York )

To: The Commission

OPPOSITION OF GAF BROADCASTING
COMPANY, INC. TO "PE'l'ITIOK TO REQUIRE
FILING OF EARLY RENEWAL APPLICATION"

RECEIVED

JUN 7 - 1990
Federal Communlca~ons eommlltioA

Ofllce of the secrer-v

GAP Broadcasting Company, Inc. (GAP Broadcasting), a wholly

owned subsidiary of GAP Corporation (GAP) and the licensee of

commercial PM station WHCN in New York, New York, by its attor-

neys,. opposes the "Petition to Require Filing of Early Renewal

Application" (Petition), filed on May 18, 1990, by Class

Entertainment & Communications, L.P. (Class).l/ Class asks that,

pursuant to Section 73.3539(c) of the Commission's Rules, GAP

Broadcasting be directed by the Commission to file an early

renewal application for WRCN. The next WHCN renewal application

is due on February 1, 1991.

1/
A timely motion for a one-week extension of time was filed by
GAP Broadcasting and consented to by Class.
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I. SUMMARY

In early 1988, an application for transfer of control of GAF

Broadcasting, licensee of commercial classical music FK station

WHCN in New York, New York, was filed in connection with the pro

posed buy-out of its parent company, GAF, by a group of GAF

management employees. That application was challenged by the The

Listeners' Guild, Inc. (Guild), a citizens group of classical

music enthusiasts. At the end of 1988, after the Commission Staff

granted the transfer of control application, the Guild petitioned

for reconsideration. Its petition is still pending.

The central issue the Guild has raised is the licensee quali

fications implications of a non-broadcast related conviction of

James T. Sherwin, the Chief Administrative Officer of GAF, and the

Company arising out of a single incident, in October, 1986, of

alleged manipulation by Mr. Sherwin of the price of a stock which

GAF then owned. The conviction, which came only after three

trials (one of which ended in a hung jury) and is now on appeal,

resulted from the only criminal indictment of GAF during the 14

years GAF Broadcasting has been the licensee of WHCN. It was

based on a single, isolated, aberrational event. The only GAF

employee indicted, Mr. Sherwin, had no involvement in the day-to

day operation of WHCN, and had only a limited supervisory

connection with GAF Broadcasting, which ended following his

conviction.

In Karch, 1990, GAP Broadcasting submitted to the Commission

a 6S-page factual and legal analysis which shows that, under clear

and long-standing Commission precedent, GAF Broadcasting's
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extraordinary record of performance and unblemished record of com

pliance with the Commission's rules overwhelms the single, non

broadcast related conviction of Mr. Sherwin and GAF, and that GAF

Broadcasting remains fully qualified as licensee of WRCN.
I

Against this background, Class filed its Petition, which is

based solely on some of the prior filings of the Guild and GAF

Broadcasting. (The Petition and a June 5, 1990 letter to the

Commission from Class' counsel, ignore the facts and legal ana1y-

sis GAF Broadcasting submitted, last March.) Class' Petition

requests that, pursuant to Section 73.3539(c) of its Rules, the

Commission call up WRCN's renewal application eight months early

so that Class can file a competing application against it. Class

says it is a group formed for the purpose of applying for the WRCN

facilities, that it is hard at work on its application, and that

one of its three named general partners has been a listener of

WHCN.

The central thrust of the Class Petition is that, were the

Commission to designate WRCN's license for revocation hearing on

the basis of the criminal conviction of Mr. Sherwin and GAF, com

petinq renewal applications would be foreclosed until the comple

tion of that hearing. No revocation hearing has, however, been

requested by the Guild, Class, or anyone else. Nor has a decision

been made by the Commission to hold any hearing concerning GAF

Broadcasting's qualifications. As GAF Broadcasting has shown in

extensive submissions ignored by Class, under clear Commission

precedent, a hearing on GAF Broadcasting's qualifications is not

warranted.
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Class' claim to standinq as a prospective applicant and

present or former listener is not correct. Class can file a com

petinq application for the WHCN facilities between February 1, and

May 1, 1991 if it wishes. It has not been aqqrieved by any action

of the Commission. The Commission and the courts have not estab

lished an open season for filinq competinq applications at any

time. Since Class' Petition makes no sense unless a hearinq to

determine the licensee qualifications of GAF Broadcastinq is

ordered in connection with the GAF LBO transfer of control appli

cation, the Petition is, per force, a petition to deny and, as

such, hopelessly out of time.

Section 13.3539(c), the early renewal call up rule, was

adopted by the Commission without explanation, at least 52 years

aqo. Since then, early renewal call up has been ordered by the

Commission only five times, perhaps because of the doubtful con

sistency of the Rule with statutory requirements. The Rule itself

and subsequent Commission interpretation of it make clear that

early call up is an extraordinary, discretionary procedure which

the Commission will exercise only in compellinq circumstances.

Section 13.3539(c) can be invoked only if (1) a hearinq or

investiqation is beinq conducted by the Commission or a determina

tion to conduct one has been made, (2) an early renewal applica

tion is essential to such hearinq or investiqation, (3) the filinq

of an early renewal will provide needed information to the

Commission or serve some other essential purpose, (4) compellinq

circumstances requirinq this extraordinary procedure are demon

strated, (5) the request for early renewal call up is supported by
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affidavits based on personal knowledge or facts of which the

Commission can take official notice, and (6) a substantial and

material question of fact is shown to exist. Class' Petition

meets none of these requirements. Class' efforts to conjure up

"fact" questions for example, speculating as to what involve-

ment GAF's Chief Executive Officer, Samuel J. Heyman, may have had

in the alleged stock manipulation matter even though he was not

indicted, or whether Mr. Heyman was candid in saying he was confi

dent that GAF and Mr. Sherwin would be exonerated -- are

frivolous.

To preserve the integrity and effectiveness of the

Commission's strict new rules severely limiting settlements of

comparative renewal challenges and renewal petitions to deny, it

is important that, in rejecting Class' Petition, the Commission

make clear that early renewal call up requests cannot be used as a

device for circumventing those rules. Class' general partners and

its counsel are old hands at filing competing renewal challenges,

and dismissing them for large settlements. Early renewal call up

petitions represent a potential loophole in the Commission's set

tlement rules which should be firmly closed.

All of the relevant facts demonstrating GAF Broadcasting's

qualifications to continue as the licensee of WHCN are before the

Commission now. The issue is ripe for decision. The Commission

should make its decision promptly, well before February I, 1991,

when GAF Broadcasting will file its next renewal application for

WHCN, and Class (and any other potential competing applicants) can

file against the renewal if they wish. The Commission should make
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its decision with respect to GAF Broadcasting's qualifications

clearly and fully, so that groups such as Class will not be

tempted to relitigate.

Were, because of Commission inaction, a comparative renewal

proceeding to be commenced against WHCN with the qualifications

issue raised by the Guild still unresolved, it would attract

license challengers like Class as honey attracts bees, and take

years to complete. The Commission's processes would be overtaxed.

WHCN would be burdened by the proceeding, to the detriment of the

public interest. When, at the end, it was decided that GAP

Broadcasting is qualified (as, under clear Commission precedent,

it would be), the entire proceeding would have been an unfair,

unnecessary, and costly waste of public, as well as private,

resources.

II. INTRODUCTION

Class is said to be a limited partnership "formed for the

purpose of filing an application for a new station to operate on

the facilities of •.• WHCN.... " Class Pet. at 1, 2.

Attachments 1-3. None of its limited partners are identified.

Three of its general partners are identified, and each affirms

that "Class is desirous of filing its application [for the facili

ties of WHCN] within the earliest time period allowed by the

Federal Communications Commission and is actively engaged in prep

aration of its application." Id., Attachments 1-3.
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This is the second effort by the three Class general partners

to capture a New York radio station by filing a competing applica

tion against an existing licensee. They were (or are) the con

trolling (53.1 percent) shareholders of Magna Media Corporation,

for.mer applicant for the facilities of WOR(AK) and WRKS-FM. WHCN

is at least the 19th station whose licensed facilities have been

sought by entities represented by counsel for Class. 2/ The

Petition is at least the second effort by Class' counsel to invoke

Section 73.3539(c) against a 1icensee. 3/ As the Commission did

then, it should reject this latest effort.

I I I. FACTUAL BACKGROUND

On April 27, 1988, the Guild, a citizens' group of classical

music enthusiasts and listeners to classical music station WHCN,

filed a petition to deny the transfer of control of GAF

Broadcasting in connection with the proposed leveraged buy-out of

GAF Corporation by a group of management employees. The Guild's

petition raised the issue of whether GAF was qualified to transfer

control of licensee GAF Broadcasting. The Commission'S Staff

2/

3/

Stations who.e renewals have been challenged by Class"coun
sel include WBD-TV, Chicago, Illinois; WOR-TV, New York, New
York; WWOR-TV, Secaucus, New Jersey; WOR(AK) and WRKS-FM, New
York, New York; WAXY-FX, Fort Lauderdale, Florida; WGMS AK
and FH, Washington, D.C.; WFYR-PH, Chicago, Illinois;
WRKO(AX) and WROR-PH, Boston, Massachusetts; KSOL-PH, San
Mateo, California; KALI(AK), San Gabriel, California;
WBNX(AK), New York, New York; WYST-FM, Baltimore, Maryland;
WOOK-FH, Washington, D.C.; WINX-FM, Rockville, xaryand; and
WHYI-FM, Fort Lauderdale, Florida.

Mainstream Television Limited partnership, "Petition to
Invoke Provisions of Section 73.3539(c) of the Commission's
Rules and Petition to Waive Section 73.3516(c) of the
Commission's Rules," filed on March 31, 1986 against WOR-TV.
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found that GAP was qualified, and the LBO was consummated last

year. The qualifications issue remains before the Commission,

however, because a petition for reconsideration was timely filed

by the Guild on December 14, 1988.

The focus of the Guild's reconsideration petition was the

basic qualifications implications of the 1988 criminal indictment

of Mr. Sherwin and GAF for allegedly manipulating, in October,

1986, the price of a stock owned by GAF. 41 GAF has agreed that

the qualifications issue remains before the commission. SI If the

Commission could not find that GAF is qualified on the basis of

the facts available to it, it would, under Section 309 of the

Communications Act (Act), designate an evidentiary hearing.

Fearful that persons seeking to exploit Commission inaction

for their private advantage would begin to surface, GAP has urged

the Commission to get on with deciding the issue of GAP

Broadcasting'S licensee fitness. 61 GAP has furnished to the

4/

51

61

The Guild's reconsideration petition was filed after the
indictment, but before the conviction, of Mr. Sherwin and
GAP. Since the conviction, and since GAP Broadcasting sub
mitted its Supplement (March 13, 1990), the Guild has filed
nothing more with the. Commission.

The issue is before the Commission in connection with the
LBO. A revocation hearing against GAP Broadcasting has never
been requested, by the Guild, Class, or anyone else. Nor
could it be. See n. 14, below.

Host recently, in a May 18, 1990 letter to Chairman Sikes
from Mr. Heyman, delivered and served on the Guild and Class
on May 22, 1990.
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Commission, in a 6S-page Supplement filed in March, 1990, a

detailed factual and legal analysis. 7/ It shows the following:

GAF Broadcasting's unblemished and extraordinary record of

performance, service, and compliance with Commission rules and

regulations overwhelms the single conviction of Mr. Sherwin and

GAF. That conviction, which is presently on appeal, arose out of

an isolated, aberrational incident of alleged stock manipulation

by Mr. Sherwin, not in any way involving GAF Broadcasting, WRCN,

or broadcasting. That single claimed incident was the basis for

the only criminal indictment of GAF during GAF Broadcasting's 14

year tenure as licensee of WRCN. Under clear Commission prece

dent, GAF Broadcasting is qualified to continue as the licensee of

WRCN. There is, therefore, no justification for a hearing with

respect to GAF Broadcasting's qualifications. 8/ Class' petition

ignores the Supplement.

IV.

7/

8/

9/

CLASS LACKS STANDING

Class9/ claims standing (1) as a potential applicant and (2)

The facts with respect to the GAP/LBO transfer application,
the Guild's challenge to it, and the criminal conviction of
Mr. Sherwin and GAP, summarized in this Opposition, are set
forth in detail in the "Supplement" filed by GAF Broadcasting
on Karch 13, 1990 in connection therewith, and inCOrPOrated
herein by reference.

In this regard, the Commission is respectfully referred to
the Supplement for additional detail, and to the sentencing
hearing, quoted extensively in Mr. Heyman's letter to
Chairman Sikes, see n. 6, above, which sets out the judge's
view, based on three trials of the same issue, that Mr.
Sherwin is a good man and that his conduct was "an aberra
tional happening."

According to its certificate of limited partnership filed
with the Delaware Secretary of State on April 3, 1990, Class

Footnote continued on folloWing page.
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because one of its three named general partners "has been a sta

tion [WNCN] listener," and all three reside in the WNCN service

area. Class Pet. at 2. Even assuming that an entity which has

not filed an application could have standing as an applicant,101

Class' standing claim is wrong as a matter of law.

A. Class Lacks Standing as a Potential Applicant.

Class says that "the Court has recognized that prospective

applicants have standing to request Commission action to facili

tate the pursuit of their applications," Class Pet. at 2, and

cites three cases for this proposition, KG-TV Broadcasting Company

v. FCC, 408 F.2d 1257, 1264, n. 24 (D.C. Cir. 1987); Orange Park

Florida TV. Inc. v. FCC, 811 F.2d 664 (D.C. Cir. 1987); and

Coalition For The Preservation Of Hispanic Broadcasting v. FCC,

893 F.2d 1349, 1357 (D.C. Cir. 1990). These cases stand for the

proposition that, in certain circumstances, the Commission cannot

take actions which would have the effect of insulating incumbent

licensees from competing applications. Here, however, the

Commission has taken no action. (Indeed, as discussed below in

subsection C of this Section, the central thrust of the Class

petition is its request that the Commission not act to decide GAl

Broadcasting's qualifications.)

Footnote continued from preceding page.
was formed on March 23, 1990, for the purpose of obtaining
"the authorization for and to operate an FM broadcast station
in New York City."

Pursuant to Section 73.3516(e), were Class to file an
application, it would not be accepted. See Sara Oiaz Warren,
55 R.R. 2d 895 (1984).
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Class is not a "frustrated competitor." Coalition, at 1356.

Aside from the fact that it has not filed a competing application,

there is no basis for the unsupported assumption, upon which

Class' standing claim depends, that it will not be free to file in

eight months.

Class has suffered no economic injury as a result of any

Commission action, the touchstone of standing to appeal under

Section 402(b) of the Act, in Orange Park. 111 It has suffered no

injury at all.

The core elements of standing are a nexus between the

parties~ some cognizable, real or potential, direct injury~ and

the likelihood that injury will be redressed by the relief sought.

"The concept of standing is a practical and functional one

designed to insure that only those with a genuine and legitimate

interest can participate in a proceeding." United Church of

Christ v. FCC, 359 F.2d 994, 1002 (1966).

Class is a "prospective applicant" only in the sense that it

desires to compete for the WHCN facilities. It or its principals

may be "prospective applicants" in this sense against many sta

tions, but such a desire does not confer standing. 121 If every

11/

121

811 F.2d at 673. ~ A1A2 Coalition at 1357 ("Frustrated
license applicants are parties 'aggrieved' within the meaning
of S 402(b)(6) ••• because they have a 'concrete, economic
interest that has been perceptibly damaged by the
Commission's award [of licenses to another competitor].'").

Indeed, in Atlantic Telecasting Corp., 3 F.C.C. 442, 443, 7
R.R. 2d 297, 299 (1966), aff'd. on other grounds, Lee and
CnmhArland Broadcasting Corp. v. FCC, 374 F.2d 259 (D.C. Cir.
1967), the Commission said exactly this. In Atlantic,
Cumberland, a corporation whose president and primary share
holder, Lee, was a radio licensee in Fayetteville, North

Footnote continued on following page.
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entity which intended to fi~e an application had standing, an

"open season for the filing of competing applications,,13/ would be

established, license term would have no meaning, and the concept

of standing would be rendered a nullity. These are things the

Commission and the court have refused to do. 14 /

Footnote continued from preceding page.
Carolina, objected to grant of a television license for
Channel 6 in Wilmington, North Carolina, noting that
Cumberland was preparing a TV application for Channel 33,
Wilmington. The Channel 6 license was granted without
hearing. Cumberland then filed its application for Channel
33 in Wilmington. Lee and Cumberland sought reconsideration
of the Channel 6 grant. The Comaission said that
"Cumberland, as a mere prospective applicant at the time [the
Channel 6] application was granted, clearly had no standing
as a 'party in interest'." ~. at 443. In RIO General, Inc.
(WNAC-TV), 89 F.C.C. 2d 297, 310, 50 R.R. 2d 1597, 1609, nne
44, 45 (1982), the Commission held that ATV, which had filed
a petition to deny against a competing applicant to WNAC-TV
and a petition to waive the application cut-off rules, "is a
potential applicant. Since the Commission has long held that
potential applicants do not qualify as parties in interest,
we would be justified in dismi.sing ATV's petition on this
ground alone. Additionally, ATV states its intent to file an
application. Again, however, the mere intention to file an
application is not sufficient to confer the status of party
in interest." ~ Al§Q South Florida Teleyision Corp., 23
R.R. 477 (1962) (A "prospective applicant .•. as such, has
no legal standing before the Comaission [and] it would be
inappropriate for the Commission to consider the petition
[filed by a mere prospective applicant] on its merits.")

13/

14/

In Coalition, the court's use of the locutions "would-be com
petitor," "frustrated license applicants," and "frustrated
competitor" (see 893 F.2d at 1356-57) makes clear that it
intends standing not be conferred on every entity indicating
a desire to compete with or dislodge an incumbent, but only
on entities which have suffered injury from a Commission
action impairing their right to a fair license award process.
Id. at 1356. Class has suffered no such injury.

RKO General, Inc. (WaR-TV), 1 F.C.C. Red. 1081, 1085, 61 R.R.
2d 1069, 1082 (1986).

Although styled a request for early filing of a renewal
application, and despite Class' protestations in this regard,
Class Pet. at 16, Class' Petition essentially seeks relief

Footnote continued on following page.
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B. Cla1ped Li.tenership by One Class principal Does Not
Confer Standing as a Competing Applicant

Class also asserts standing on the basis of listenership,

resting its claim on RKO General. Inc. (WOR-TV), 1 F.C.C. Rcd.

1081, 1082, 61 R.R. 2d 1069, 1072 (1986). Class Pet. at 2. In

that case, however, the petitioner had filed both a petition to

deny, for which listenership is a standing criterion, 151 and, as a

"related matter," isle at 1082, a petition for early renewal.

Standing was conferred by the Commission on the petitioner, pursu

ant to Section 309(d), only in its capacity as a petitioner to

deny, isl., citing Petitions to Deny, 82 F.C.C. 2d 89, 98-99, 48

R.R. 2d 517, 525 (1980).161 Here, of course, Class has neither

purported to file a petition to deny nor, as discussed below,

could it.

Footnote continued from preceding page.
governed by Section 312 of the Act -- a finding that GAP is
unqualified to hold the licen.e to WReN, which would be tan
tamount to a revocation order. Section 312, however, vests
sole, discretionary authority to invoke revocation proceed
ings in the Commission, and creates no rights in private par
ties. btl, L.SL., City ot Kerryille y. Dugosh Flying Service.
~, 99 F.C.C. 2d 124, 126, 56 R.R. 2d 1456, 1457 (1984);
KOSK. Inc., 93 P.C.C. 2d 893, 895, 53 R.R. 2d 283, 285
(1983); Puerto Rican Media Action and Education Council.
~, 51 P.C.C. 2d 1178, 1179, 32 R.R. 2d 1423, 1425 (1975);
Radio Para La Raza, 40 F.C.C. 2d 1102, n. 1, 27 R.R. 2d 836,
n. 1 (1972).

lSI

161

~, ~, united ChUrch of Christ y. FCC, 359 F.2d at 1002.
In RKO (WOR-TV), there was no question that the party filing
the petition to deny was a viewer, 1 F.C.C. Red. at 1082.
Here, it is ambiguous whether the Class general partner, who
"has been" a WRCN listener, no longer listens to the station,
or continues to listen. .

The facts that, in WOR-TV, (a) the rejected early renewal
call up request was (b) made by Class' counsel, are not men
tioned in Class' Petition.
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Listeners may be aggrieved by the actions of a licensee,171

but would-be competing applicants are" not. 181

C. Class' Petition is. in 'ACt. a ReqUest For the
COmmission Not to Atti.- GAl Broadcasting's Licensee
Qualifications and. as Such. an Untimelv Petition to
~.

Class can, if it wishes, file a competing application against

WHCN's renewal on February 1, 1991. Its ability to file such an

application is unfettered, by Commission action or otherwise. The

Class Petition says that what it wants is for the Commission not

to initiate a revocation proceeding, Class Pet. at 16, but no

revocation proceeding has been requested. What Class is necessar-

ily requesting is that the Commission not decide that GAl

Broadcasting is qualified, for, if it does, there is no basis for

Class' Petition. The Class Petition is, then, a petition to deny

the GAl LBO and, as such, hopelessly untimely.191

v. SECTION 73.3539(c) IS NOT APPLICABLE TO GAl BROADCASTING AND
WHCN.

Class' Petition rests entirely on seldom-used Section

73.3539(c) of the Commission's Rules. Consideration of that Rule,

therefore, is a prerequisite to evaluating Class' Petition.

171

181

191

That former listeners to a station (which Class' general
partner may be) can be aggrieved seems unlikely. ~ n. 15,
above.

Since Class' Petition is based entirely on facts and
allegations derived from the pleadings of others as to which
Class has no independent knowledge, it would make no sense to
treat the Petition as an informal complaint.

The Class Petition is also untimely if viewed as a petition
for reconsideration. Section 1.106(f).
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A. History of Section 73.3539(c).

The early renewal call up rule, 47 C.F.R. Section 73.3539(c),

was codified in the Commission's Rules in 193820 / without

explanation. 21/ 3 Fed. Reg. 2836 (1938). The Rule, then known as

Section 15.12, was renumbered in 1955 as Section 1.320 (20 Fed.

Reg. 9923); in 1957 as Section 1.328(c) (22 Fed. Reg. 10997);

again in 1963 as Section 1.539(c) (28 Fed. Reg. 12437); and

finally to its present designation in 1979, as Section 73.3539(c)

(44 Fed. Reg. 38495), always without explanation or modification.

As discussed below at 25-33, the Rule has been used no more

than five times over its 52-year history, most recently 18 years

ago,22/ and then only for the most limited purposes. The

Commission's restraint in invoking the Rule, articulated with par-

ticular clarity in recent decisions, is perhaps explained by the

doubtful ability of the Rule to withstand judicial scrutiny, some-

thing it has never received. In particular, serious questions

could be raised as to the consistency of the rule with provisions

of the Act and of the Administrative Procedure Act which (1) spec

ify license terms, 47 U.S.C. 5 307(c), (2) empower the Commission

to grant short term renewals, ~., (3) impose requirements on the

Commission in connection with revocation proceedings, 47 U.S.C. 55

. '

20/

21/

22/

A similar provision may have been a part of the Federal Radio
Commission's rules.

The absence of explanation for Commission Rules was more
common prior to 1946, when the Administrative Procedure Act

. was· enacted.

Leflore Broadcasting Co., Inc., 36 F.C.C. 2d 101, 24 R.R. 2d
953 (1972), aff'd. on other grounds, Leflore Broadcasting Co.
v. FC~, 636 F.2d 454 (D.C. Cir. 1980).


